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BRIEF OF APPELLEE 


STATEMENT OF FACTS 

Appellant’s statement of the case is wholly in- 
adequate. The history of:it is this: 

The instant prosecution arose out of an abortive 
attempt by the appellant, Sam Catrimo, to escape 
conviction on a charge of violating the Indian 
Liquor Law. Therefore, the history of that charge 
is essential to an understanding of the charge of 
obstructing justice and subornation of perjury 
which resulted in this appeal. 

Sam Catrmo at all times was the proprietor of 
the Brunswick Bar in Missoula, Montana, and one 
John Reinhard was his bartender. Both were prose- 
ented for selling liquor to an Indian ward named 


Pat A. Pierre on a day certain, viz., October 20, 


9 
al 


1S awcome tne nor tong atters 10:00 Pie vor 
that dav. The government proved that the Indian, 
Pierre, went into the saloon and up to the bar, be- 
hind which were Catrino, the proprietor, and Rein- 
hard, the bartender; and that Reimhard in the pres- 
enee and hearing of Catrino sold a bottle of intoxi- 
cating liquor to Pierre. The defense was that not 
Pierre but some unnamed Mexican went to the bar 
and bought the liquor, then delivered it to Pierre. 
In support of this defense one James B. Rennaker 
was colled as a witness andy téstiiied that le sary 
the Indian come in, that the Indian first tried to 
get him, Rennaker, to buy the liquor for him, and 
upon the witness’ refusal, the Indian then went to 
the Mexiean and got the Mexican to ‘‘make the 
buy.” The defense failed of effect, and the jury 
convicted both Catrime and Remhard, and the judg- 
ment of conviction became final. (CR. 40, 41, 42.) 
(Thereby arose an adjudication as between the 
government and Catrino, hereafter discussed. ) 
At this point begins the instant case. Separate 
mdictments were returned, one against Rennaker 
for perjury, ihe other agaist Catrino and othexs. 
Catrino was charged in Count One with suborna- 
tion of the Rennaker testimony, and in Count Two 
With Aeviolatzon of det. 241 Ditle 18 U)S. Code im 


that the defendants, Catrino and Reimhayvd, did un- 


lawfully, corruptly and feloniously influence, ob- 
struct and impede and endeavor to influence, ob- 
struct and impede the due administration of jus- 
tice in the District Court of the United States for 
the District of Montana, predicating the allegations 
of Count Two on the Rennaker ineident and aris- 
ing out of the saine case referred to m Count One, 
and referring specifically to the charge made bv 
the government against Sam Catrino and John A. 
Femiuard for a violation of Sec. 241 Title 2s U. S. 
Code, an unlawful sele of imtoxicating Nquor to Pat. 
A, Pierre, an Indian ward of the United States. 

In Count Three of the indictment the appellant 
herein, Sam Catrino, is not charged with any of- 
fense, but his co-defendant in Counts One and Two, 
Jolin A. Rembhard, is charged with one John Doe 
Ciemiimed as Ihester LaValley) with a s7olation of 
Sec, 241 Title 18 U.S. Code, and the allegations set 
forth and refer to the case of the United States of 
America vs. Sain Catrino and John A. Reinhard aa 
well as the fact that the charge arose out of the 
same unlawful sale of wine to Pat A. Pierre, an In- 
dian ward of the United States. Accordingly all 
three counts of the indictment are based on the 
same transaction, 

Rennaker pleaded guilty and beeame a witness 


for the government against Catrino and his co- 


ie. 


defendants. The verdiet here appealed from found 
Catrino guilty of obstruction of justice (Count Two 
above). Analysis of the Rennaker testimony fol- 


lows. 


In the Indian Liquor ease Rennaker had_ testi- 
fied that he was in Missoula on the evening of Oet- 
ober 20, 1945, having made a short trip with his 
cattle truck to Post Creek, Montana, that dav, a 
distance of only 58 miles. In facet, as he testified 
in the instant case, he was not at Post Creek at all, 
but was delivering a load of cattle to Butte, Mon- 
tana, a distance of 120 nules from Missoula, Mon- 
tana, and at the time of the transaction in the 
Catrino saloon was, of necessity, more than 100 
niles away, and so could have known nothing about 
the liquor sale. Rennaker was a trucker by oe- 
eupation, with a second-grade education. (CR. 71.) 
Witles to lus trucks were held by Cattmino, and 
Catrino used this leverage to exert compulsion on 
Remnaker to testify in the first ease. Ci. 48; 66- 
G9.) ide also fed him four or five shots of whiskey 
on ahe dew of the trial fo ‘‘fortify”” hit for tlesjoh 
of perjury. CR. 70.) 

fn view of the full and fair charge to the jury on 
the subjeet of corroboration of —Rennaker, it be- 
comes important to enumerate the corrobrating 


witnesses and their testimony: 


r} 


1. OF outstanding iinportance is the adjudica- 
momeworked by the verdet ir ime llenor case, re- 
sulting im the finding of every issne in favor of 
the government anid against Catrino, including thie 
truth or falsity of Rennaker’s testimony in that 
ease. See Conrt’s charge. CR. 234-236.) 

». In effect, and of necessity, the Indian liquor 
ease was tried over again. Pierre again testified 
that he bought the liquor over the bar. (R. 116.) 

3. The witness Greenfiefd, a Police Officer in 
the City of Missoula on October 20, 1945, witnessed 


T 
t 
i 


the violation of the Indian [iqnor Law by Reinhard 
and Catrino and specifically stated that he knew 
Rennaker and that Rennaker was not in the Bruns- 
hrc ar at that tune. (R. 107-110.) 

+. John I. Romer, a stockman of Post Creek, 
Montana, who had been named as the consignee of 
eattle by the original testimony of Rennaker, testi- 
fied that Rennaker did not deliver any eattle to 
him on October 20, 1945, again supporting Ren- 
naker’s statement in the instant case. CR. 103.) 

5. Rennaker’s wife (R. 42-43.) who kept the 
books of his trucking business and produced them 
in court, (Plaintiff’s Hxhibit 2-A, Rk. 47-48.) testi- 
fied that on October 20, 1945, he hauled 25 head of 
cattle to Butte, Montana, for a man named Davis. 


She further testified that she accompanied her hus- 


pees SN 
band on the trip to Butte, Montana, where thev 
arrived at about midmeght. (Rh. 44-5.) 

6. Leonard Lytle, a Brand Inspector emploved 
by the State of Montana, (R. 10+.) produced a rec- 
ord of brand imspections of 25 head of cattle for 
Parke Davis, Butte, Montana, on October 20, 1945. 
Since the hauling of cattle to Butte and not to Post 
Creek was the vital test of whether Rennaker’s 
testimony was false in the liquor case and true in 
the instant case, it is obvious that it was over- 
whelmingly shown that his latter testimony was 
trne, even regardless of the adjudication. 

7. Not only to corroborate Rennaker, but to 
establish the procurement of his false testimony by 
Catrino, it was established by Mis. Rennaker that 
Catrino held the title to Rennaker’s trucks up to 
and including Mareh 15, 1946, the date of trial of 
the liquor case.  (R. 48.) 

8. Kennaker’s own testimony is as follows: 


*“Q). Who told vou about the case, if von 
remember ? 

mB. soma cid, 

Q@. sam Catrino? 

A. Yes. 

Q. Was any suggestion made or request 
made of von at the time when Sam talked to 
vou about the case? 

x We sai | swonltl bea eood witness take 
a good witness for him. 

Qaeok lian” 


ANS Sosy 

Q. Did vou reply to his statement ? 

Ag Jie wes 

Q. What was that? 

A. J had to. 

Q. Why did vou have to? 

A. He was finance Ine me “on wucks and | 
had to listen to him. 

Q. Did Mr. Catrino tell vou vou had to lis- 
ten to him? 

A. He told me—he didn’t say I had to, but 
essai. Vou howe cor 10 festiiaior ne. 

Q@. He said, ““You have got to testify for 
ee 7 

A PS. 

Q. Did he tell von how von were to testify? 

A. He did. 

Q. What is the story he told vou vou must 
testify to? 

A. Well, he told me to get on the stand and 
sav that an Indian asked me to buy him a quart 
of wine and I refused bim, and the Indian went 
over and asked a Mexican to buy him a quart 
Goewime aid ble Ahkexitan boucht Tum advan 
of wine and handed it to the Indian and he 
went out. 

New, did Mr. Catrino tell vou thats Fist 
onee? 

A. He told me several times.” CR. 66-67.) 


* % * 


‘*(. Let us come down to a point near the 
trial, whieh as the record shows was held here 
on March 13, 1946. Now, shortly before the 
trial, did von have a conversation with either 
Sam Catrino or John Reinhard as to how vou 
were to testify? 

A. Well, Sam - - Sam told me the first time 
what to testify to and then John, he come along 
emdehe saves, “\VTllvoumebe a withess for us, 


mee 


Jim?, and I savs, ‘Of course, I will.’ 


Q. John ee neste vou mean said that? 
A. Yes. He asked me if I would be a wit- 
ness. He didn’t know if I knowed something 
about it, but Sam savs, ‘He will be a witness 
for us.’ 

Q. When was that, now? How long before 
the trial did that conversation take place, do 
you remember? 

A. It was right after they was arrested. 

Q. Shortly after they were arrested. What 
else was said at that time? 

A. Well, I told him | didn’t know. Tf told 
sam I didu’t know whether [ conld remember 
that or not and he says, ‘I'll jog vour memory 
so von will know.’ 

@. Was vour memory jogged? 

A. Several times. 

Q. How many times? 

ker al couldn’ t sav how Miany, but six or cight, 
anyway.’ (I. 68-69.) 


“@. Yon stated there was a conversation 
held between the three of vou on the morning 
of the trial mh the Brnnswiek Bar. Do vou re- 
eall what was said at that conversation? 

a Well, | told sam a didn’t like to domthan, 
and ite said, “I1) give vow a few slots ot 
‘oui, nid esse ss ome al ll tye salieri sy 

Q. Did he give you a few shots of whisky? 

A. He did. 

Q. Po von reeall how many? 

A. Four or five. 

oO. Did von go over or review tha eter you 
were to tell when you get on the witness ‘stand 
ag tht time? 

Dag NCS. 

Q. You reviewed that story with Mr. Ca- 
trino nnd Mar. Reinhard, did you, that morning? 


ae ee 


A. That’s meht. 

@. Did vou go into specific dates and where 
vou were to be in the Brunswick Bar that eve- 
ning? 

Re Thais rich. 

(. You stated a little winle ago vou had not 


seen Pat Pierre before vou came into the court- 
room that dav. What were von fold about 
that? 

AL hes told nes an says. Bowron i0%: 
lea Pignre’’ and — saws. “No, and he savs, 
“Nou can tell them vou did anvwang (ik. 70:71.) 

9. Rennaker was attacked bv the defense on 
the elaim that he had been trvine to ‘shake down” 
Catrino because the latter had finally taken his 
trucks away from him and destroved his trucking 
business. The alleged shakedown was neecesarilv 
an alleged report to the FBI Special Agent. How- 
ever, witness George Rhoades, Special Agent of the 
Federal Bureau of Investigation in charge of the 
investigation, testified that Rennaker never came 
to him or volunteered any information against 
Catrino, but that Rhoades went to Rennaker’s place 
and interviewed him. ([ft is, in addition, somewhat 
absurd that a man would, for a mere monev grudge, 
inform against another mmder circumstances such 
that the informer would himself disclose his own 


Perjury, aard he Convicted of it, agwennaker was.) 


SUFFICIENCY CF THE INDICTMENT 


Appellant in his first specification of error con- 


0. 


tends that Count Two of the indictment does not 
charge an offense against the laws of the United 
States. In his argument the appellant does not 
argue or cite any authority to sustain the conten- 
tion nor do we think that he could do so. The ap- 
pellant contends that Count Two charges suborna- 
tion of perjury anid is the same charge as that con- 
tained in Count One. Count One charges in part: 


“The above named defendants, Sam Catrino, 
and Joan A. Kembatd, on or about arch 1), 
1946, at Missoula, in the District of Montana, 
and within the jurisdiction of this court, did 
unlawfully, corruptly and feloniously, procure 
one James B. Renuaker, to commit perjury as 
Pollonyss) =~ -) alia on) 

While Count Two charges m part that the 
defendants: 


a" did Wiles corruptly, and felore 
ously influence, obstruct and impede, and en- 
deavoy to influence, obstruct and impede the 
due adininistration of justice in the District 
Court of the United States for the District of 
Montana, then in session and engaged in the 
trial of a cause entitled, ‘Uimted States of 
America vs. Som Catrino and John A. Rent 
hard,’ wherein said Defendants were charged 
with and henge tied for a Miolation of section 
OM of Vitle 25 of the Winted States Coder to- 
vie (RSE) 


Obviously the charge in the two counts is not 
the same. Judge Pray consistently overruled the 
contention of appellants that Connt Two charged 


suhornation of perjury, and in reply to the argu- 


| 


ment made on the point at the close of the Govern- 
ment’s case said: 

“Court: Oh, no, that is based on a definite 
statute. That is the reason why I overruled 
vour motion. There is a definite statute, a 
separate and distinct offense.’’ CR. 144.) 


Count Two does charge a public offense. 
Walker v. United States, 93 F. (2d) 792 
United States v. Perlstein, 126 F. (2d) 789 
United States v. Polakotr, 112 F. @d) S83 
INve v. United States, lag eq ai. 
United States v. Bickford, 168 I (2d) 26 


MeCov v. United States, decision August 24, 
1948, (not vet reported.) 

Judge Pray properly held that Count One and 
Count Two charged separate offenses. <As stated 
by the Cirenit Court of Appeals, Tenth Cirenit, in 
eieaery. Uinited States, So f. dy 786 ab 70: 

‘“Wiile counts seven and eight were predi- 
cated on the same transaction, they charged 
separate and distinct offenses in law, defined 
in separate provisions of section 135, supra. 


The first charged an endeavor to accomplish 
the evil purpose and falls in elass one. The 
second charged the accomplishment of a dif- 
ferent evil purpose. and falls in class three.’’ 

ae es % 


‘Myo offenses may be distinct in point of 
law even though thev grow out of the same 
transaction, if one embraces a different ele- 
ment than the other. 

A single act may be an offense against two 


So 

statutes, and if the offense defined in one em- 
braces an clement not included in the other, an 
acquittal or conviction under one does not ex- 
empt the defendant from prosecution and 
punishment under the other. 

Congress may make each separate step in a 
transaction a distinct offence.” 


In that ease both charges were defined in the 
same statute. In the case cited by appellants, Case- 
beer v. United States, 87 F. (2d) 668, the court 
CoiG@ertn janbts 

‘‘Congress may make each separate step m a 
transaction a distinet offense.” (Cases cited.) 


And in Hunt v. Hudspeth, 111 F. (2d) 42. the 
court said in part: 


“Congress may make separate steps in a 
single transaction distinet and = separate of- 
fenses. Burton vy. United States, 202 WU. S. 
oat, 20 5. Ole 6838, 5050, Kok 105706 Ann. Crag 
poo, @acehcer v. Wmtied) State, 10 Cir, o7 Ie 
SdmoGs. lade v. Whrcds stirca IOC 12a). ie 
2) Tete 

The test as to whether a single transaction 
may constitute two separate afd distinct of- 
fonses is whether the same evidence is required 
fo Sustaiil each charge. Tf mot, then the incr 
that both charges relate to and grow out of one 
transaction does not make only a= single of- 
fense where two distinct offenses are defined 
bx the statute. Gavieres v. Uinted States, 220 
Wee ee nl oS. Ct. 221 95 Ta cle. 259: Potien= 
Pageer a Uimivog states, 3 me, 20 Tf 2c ae 


In the present case we have two different statu- 


tory provisions. The element of correboration is 


aS 


of itself enough to differentiate the two. Further, 
to sustain a conviction on Count One it would be 
necessary to prove the actual subornation while 
Count Two would be sustained if proof was made 
of an endeavor to either influence, obstruct or im- 
pede justice. On this latter point the Cirenit Court 
of Appeals for the Eighth Cireuit discussed the 
question at length in Bedell vy. United States, 78 F. 
Gd) 35s. 


APPELLANTS CONTENTION THAT THE 
COURT CHARGED THE JURY IT COULD 
FIND CATRINO GUILTY ON COUNT 
THREE. 


= 


The appellant's specification of error Number 7% 


states that the Court charged the jury that it conld 


find the defendant Sam Catrino guiltv under Count 
Three of the Indictment. Catrino was not charged in 
Count Three. In his brief the appellant states: 


‘The Court instructed the jury that they 
could find the Appellant, Sam Catrino, guilty 
under Count Three of the Indictment (Tr. 229) 
even though he was not charged as a Defendant 
under said Count, to which oral charge to the 
jury the Defendant excepted (Specification of 
Error Number 7, above).” (CAppellant’s Brief 
Can) 


Appellant did not except to any such charge made 
to the jury. The exception quoted in Specification 


of Krror Number 7 is: 


Ss 


Go 6 


an exception is made to the Court’s charge, 
in charging the jury as to Count Three, in that 
the charge was given in connection with the 
charge against Catrino under Counts One and 
Tavo. Tt is our contention that tle charge to 
the jury under Count Three, wherein Catrino 
is not a Defendant, is prejudicial to him in his 
having a fair trial under Count One and Count 
Two’ (Tr. 244).°% (Appellant’s Brief 6.) 


Judge Pray in his charge to the jury read Count 
Three and m so doing called attention of the jury 
to the fact that only John A. Reinhard was a de- 
fendant as the charge had been dismissed as to 
Tavtaltes, (hy. 227-228.) VhensJudee Prawssaid: 


“That count, as vou will reeall, now stands 
only against the defendant John A. Reinhard.” 
ner 228.) 


Again in Nis charge Judge Prav said: 


“Count 3° of the Inidetment does not concern 
defendant Catrino, but does coneern defendant 
vetnthard.” CR. 236.) 


The attempt to mislead this Court is obvious. 


THE COURT PROPERLY DENIED MOTIONS 
AS TO COUNT THREE 


Appellant specifies error in the Court’s refusal 
to grant the motions to sever Count Three from 
the Indictment (Specification of Error Number 4) 
ind in tefising to erant to appellant a separate 
trial (Specification of Error Number 10). 

We have heretofore, in our statement of facts, 


called attention to the basis for this Tndietment. 


Appellant in his brief quotes from Rule 8 of the 
Federal Rules of Criminal Procedure. It would 
seem that the argument made answers itself. All 
three of the counts in the Indictment are based on 
the Indian Liquor ease and attempts made to defeat 
or prevent Justice being done in that ease. 

The evidence as to Count Three could not pos- 
sibly have prejudiced appellant—his brief to the 
coutrary is not supported bv law or facet. The 
Court fully and fairly charged the jury as to Count 
Three. The jury did find Reinhard, the defendant 


in that count, not gniltv. CR. 15.) 


THE EVIDENCE IS SUFFICIENT TO SUSTAIN 
THE VERDICT 


The position adopted by appellant im this case 
seems to be that the Court should have granted the 
motion for the entry of a judgment of aequittal as 
to the defendant Catrino. The appellant adopts 
the position that in order to be convicted on Count 
Two the government was required to prove that 
the corruption of justice was successful. We sub- 
mit that if an endeavor to influence, obstruct or im- 
pede the due administration of justice was proven, 
that would be sufficient. In the case of Bedell v. 
United States, 78 F (2d) 358, the Court was con- 
eerned with an endeavor to corrupt jurors and we 


believe the statement of the Conrt in that ease is 


he 


just as applicable in this case, where we are con- 
eerned with a witness. The Court at page 365 said: 


“This statute not only condemns influencing, 
obstructing, and impeding the due administra- 
tion of justice, or endeavoring so to do, but it 
also condemns endeavoring to influence, intimi- 
date, or Impede a juror. Count 3 of the indict- 
ment charges that the ‘defendants endeavored 
to influence and impede the juror Gander in 
the discharge of his duties as a juror. In 
Kimiredeostites = lnnesell, 299 119s. 13S asi 
Ct. 260, 261, 65 L. Ed. 553, the Supreme Court, 
in considering this section, said: 

‘The section, however, is not directed at sue- 
cess in corrupting a juror, but at the ** ‘endea- 
yor “ to do so. lxperimental approaches te 
the corruption of a juror are the ‘* ‘endeavor’ ™ 
of the section. Guilt is incurred by the trial— 
suecess Inay ageravate: it is not a condition of 
Mig 

Again, the court said: 

‘Phe word of the section is ~ “endeavor ~, 
and by using it the section got rid of the tech- 
nicalities which might be ureed as besetting the 
orce ~ “aitenrot ©) and it descrilies any elon 
or essay to do or accomplish the evil pnrpose 
that the section was enacted to prevent.’ 

It is observed that the success of the endea- 
vor averavates the offense, and hence it could 
not well destroy it. The lower court instructed 
fiat whether the offense was siuteessfiul cand 
completed was not a condition to suecessful 
prosecution, and this instruction was not ex- 
cepted to.” 


We ¢all the courts attention to Judge Pray7s 
eomment on the motion made at the close of the 


eavermment ease to point out the effect of the ver- 


y= 
aiegemt the Indian Liquor case, out of which this 
Indictment arose. Judge Pray in that eomment 
very well points out the corroboration apparent 
from the record in this case. He stated: 


‘Court: Well, of course, so far as the per- 
jury, there must be proof of the fact that per- 
jury was actually committed. Now, the judg- 
ment roll has been introduced here, and it is 
found that there was a charge there of selling 
hquor to an Indian ward of the Government. of 
the United States. and the defendants plead not 
guilty. That brings to issue, of course, all the 
material allegations of the information. It was 
tried and against these two defendants. The 
jury found, of course, that the defendants were 
euilty. Now, ineluded in that verdict would 
also be an adjudication that the defense was 
false and they didn't believe it, and that the 
testimony of Rennaker as to how the transac- 
tion occurred, and that a Mexican purchased 
the wine in question and afterwards gave it to 
Pierre, was false. It scems to me that that is 
res adjudicata. It is a thing adjudicated and 
it stands and there can he no further question 
raised as to the fact of the «commission, or as ta 
the guilt of the defelidants and the commission 
of perjury there by reason of the verdict of 
the jury that they didn't believe the defense 
that was offered and that it was untrue. Other- 
wise, they would have been obliged to find for 
the defendants.” (R. 144-145.) 


‘*Now, if the defendants, one or both of them 
—thev were tried together, There was a de- 
fense. They must have procured and presented 
it. They presented this man Rennaker, who 
cande tian the sale of the winesiismimade to a 


—I8 


Mexican and not to the Indian ward of the gov- 
ernment. The verdict of the judgznent was 
(hat Gilat was not tine. But 1 think the ane 
thorities will hold that it is adjudicated, res ad- 
judicata of the facts that were presented there. 
Now, it seems to me that there is corroboration 
there in that very adjudication of the testimony 
of Rennaker. ‘Then, too, the facts presented 
here show where he was, what he was ‘doing, 
and the defendants must have known, of 
course, he wasn't there at all and couldn’t have 
been there because the evidence here coneln- 
sivelv shows that he hauled a load of tattle 
to Butte that might. Tie didn’t come back, or 
start back, until sometime early in the morn- 
ing of the 21st of October, 1945. All the cir- 
evinstanees — aiid associations, fransactions, 
business transaction, between Rennaker and 
the defendants, especially the defendant Ca- 
trino, shows a close connection, and if they 
diuln’t procure the testimony, who did? lMHow 
did it happen? Tt was there and in their pres- 
ence.” CR. 146-147.) Cémphasis ours.) 


The doctrine of res judicata, supported hy an- 
thority produced below, operated to the effect that, 
as between Sam Catrino and the United States, the 
falsity of Rennaker’s testimony given on the trial 
of the liquor case was finally adjudged—and_ of 
eourse also that every otuer material fact in issue 
hetween the government and Catrino wax similarly 
adjudged in favor of the government. 

Because of the nature of ¢riminal éases, res judi- 
eata has been less frequently apphed than in civil 


quili@ese sthewewer the lis all OneewaAy. 


Se 


Tn State v. Hopkins, 68 Montana 504, 219 Pae, 
1106, a judgment of acquittal was worked by res 
judicata, because the accused had won a verdict of 
acquittal in a companion ease in which the perti- 
nent transaction was proven on the theory of ‘‘svs- 
tem.”* In this case a careful collection is made of 
previous decisions and authorities: 


People v. Frank, 28 Cal. 507 

Bell v. State, 57 Md. 108 

Mitchell v. State, 140 Ala. 118, 

pt po, 76, 1038 A. SS. WAT 
Commonwealth v. Myans, 101 Mass. 25. 


The opinion in the Hopkins case remarks, ‘‘The 
dearth of authority upon the subject seems almost 
inexplicable,” but goes on to show that it is all one 
way. In addition to the decisions cited, the fol- 


lowing authors appear: 
Freeman, Judgments, sec. 318: 

“The principles applicable to judgments in 
criminal cases are, in general, identical, so fat 
as the question of estoppel is involv ed, with the 
principles recognized in civil cases.’ 

2, a Fleet, Former A'djudication, 
sec, 623: 

‘If there is a contest between the state and 
the defendant in a criminal case, over an issue, 
Il know of no reason why it is not res judicata 
in another criminal case.” 


So it results from the verdict and judgment in 
the Catrino liquor case that Catrino’s defense was 
false, and the material facts testified to by the 


witneses called by him for that purpose were non- 


Bao 


existent and perjured, Therefore, while the govern- 
ment assumed the burden of corroborating Ren- 
naker’s testimony, it discharged that burden bv 
introducing in evidence “the judgment roll and 
transeript of testimony in the liquor case of United 
States v. Catrino. (R. 40-42 and R. 38, plaintiff's 
Exhibit No. 1.) 

There was, as we have heretofore pointed out in 
the statement of facts, ample and voluminous corro- . 
boration of the witness Rennaker, a man whose 
education extended only to the second grade. (RK. 
fae) 


Appellant complains of the evidence adinitted by 
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the court to show that appellant’s attempts or en- 
deavors to influence the witness Rennaker con- 
tinued after the indictment in this case had heen 
reminaed> (Specification of Mrror wo, 11.)  # The 
witness Rennaker did testify that he was contacted 
a number of times by appellant after this case had 
been presented to a Grand Jury sitting in Great 
Falls, Montana. (R. 72.) Tn partienlar Rennalser 
testified as follows: 


*Q. Have vou heen contacted hy cither Sam 
Catrino or John Rembhard since this indictment 
Was Feduried by “the Grand Jimny sitting im 
Great Falls last spring? 

A. With sam. ves. 

@. 6% san? 

Ny Wee 


=o 2 


©. Sam Catrino von mean? Have you had 
any conversation with Sam Catrino as to how 
vou would testify in this trial? 

aoe IC Teel 

Q. What was vour conversation—strike 
that. Do you recall when you had a ¢on- 
versation or conversations with Sam Catrino 
regarding that matter? 

A. I had a lot of conversations with him 
since I come back from CHER Falls. 

@. That is, when vou say, ‘‘ecome back from 
Great Falls,” vou refer to vour appearance be- 
fore the Grand Jur v sitting in Great Falls last 
March? 

A. That’s right. 


@. You have had a number of conversations 
with him since that? 

A. After that. 

@. Did these refer to how vou were to test- 
ify in this case? 

A. That is what he told me. 

Q. What was that? 

A. He was trving to get me to testify that 
he didn’t make—foree me to lie on the witness 
stand. He wanted me to get up here and tell 
the jury he didn't force me to he on the wit- 
ness stand.’’ 


* * * 


A. He told me he would put me back in 
business after the trial was over if I would 
testifv lke that. 

Q. Can vou tell the Court and jury just 
what he wanted vou to testify to in this trial, 
just what Mr. Catrino wanted vou to testify 
to in this trial? 

A. He wanted—I told vou what he wanted 
mies TO esti, 

@. Tell me again, possibly I didn't get it 
eule 


a 


A. Iie wanted me to testify on the witness 
stand here that he didn’t foree me to lie on 
the witness stand. 

Q. Anything else? 

A. I don’t remember now, no. He said for 
me to go up there and tell on the witness stand 
that he did not foree me to he and if I would 
do that, after the trial was over oith, hewvronld 
put me back in business. 

@. Was there anvthinge else that he said 
that vou ean now recall® 

A. He said if I did that, mv sentence would- 
n't—I wouldn't be in no trouble or anything. 
They wouldn't give me very much of a sent- 
ence out of it. | might just vet a suspended 
sentence out of the deal. 

Q. Was the purpose of that to free Mr. Ga- 
trino and von take the sentence, is that the 
idea? 

iW. That's right. (i. fe-7.) 


Q. So, von were in and about Missoula after 
the time the charge was filed agaiust vou, m 
Missoula nntil about 20 davs ago? 

eee Uiiats Vien, 

Q. That is the time vou referred to having 
Sam contact von and talk to you about how vou 
should testify during this trial, is that right? 

A. That's right. 

@. You said im response to a question by 
Mr. Taylor that you had not demanded a thous- 
and dollars from Sam Catrino, but vour answer 
was that he offered vou some money? 

ay. eee cid. 

QM. Do vou remember how much he offered 
vous 

A. Sam offered me two thonsand dollars if 
TP wenldmtmilsestiic rap.” Ch. 98.) 


Appellant iets tier with reference to tiemaa: 


yo 
1. 
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mnission of the foregoine evidence quotes from 20 
peter. seg O09 at Page 287, ae follows: 


aA person, when placed upon trial for the 
- commission of an offense against the eriminal 
laws, is to be convicted, if at all. on evidence 
showing his guilt of the particular offense 
charged in the mdictment against him. It is 
a well established common-law rule that in a 
eriminal prosecution, proof which shows or 
tends to show that the aecused is guilty of the 
commission of other crimes and offenses at 
other times, even though they are of the same 
nature as the one charged in the indictment, is 
incompetent and inadmissible for the purpose 
of showing the commission of the particular 
erime charged, unless the other offenses are 
connected with the offense for which he is on 
trial.’ (Brief of Appellant 25.)  (lKmphasis 
ours. ) 


We do not disagree with the foregoing law, and 
we note the particular applicability of the last 
clause, ‘unless the other offenses are connected 
with the offense for which he is on trial.’ Certain- 
ly the evidence to which objection is made was 
directly connected with the offense for which Ca- 
trino was on trial, and the Court properly held that 
the evidence was admissible on the question of in- 
cent, (ix. 72.) 


The charge to the jury was complete. The Court 
fully and fairly instructed the jury as to the eredi- 
bility of a witness. Appellant apparently takes the 


position that Rennaker was not a credible witness. 


A 


In his brief he states: 


“We contend that a credible witness does not 
include a witness who confesses he is a_per- 
jurer and, this being true, the Court was in 
error in not granting our motion for an order 
for the entry of a judgment of acquittal at the 
conclusion of the Government’s case or when 
all the evidence was in.” (Brief of appellant 
18.) 

The credibility of a witness is, of course, a ques- 
tion for the jury to determine. If we adopt the 
proposition propounded by appellant, a case for 
subornation of perjury could seldom, if ever, be 
proved. Judge Pray properly instructed the jury 
that they were to judge the credibility of the wit- 
nesses and the weight to be given the testimony. 
CR. 252-233.) The jury has passed upon the eredi- 
bility of the witnesses. It is urged bv appellant 
that the court should have charged the jury that 
Rennaker was an accomphce with the defendants 
as to Count Two of the Indictinent, and admitting 
that they did not make a request for such imstrue- 
tion, urged that the court should have so charged 
the jury notwithstanding their failure to make the 
request. (Brief of appellant 16.) 

Tn the case of the United States v. Potash, et al, 


118 I*, (2d) 54, the Ciremit Court of Appeals for the 


Seeond Circuit held as follows: 


‘Finally, it is urged that the charge was 
erroneous in that the court failed to tell the 
jury that the witnesses Loukas and Perry were 
co-conspirators with Potash and Vafiades and 
their testimony should be viewed with care 
and caution. It is enough to sav that no such 
request to charge was made and that this court 
has held that ‘the warning is never an absolute 
necessity.’ United States v. Becker, 2 Cir., 62 
i e2a 1007, 1009.* 


THE VERDICT SHOULD BE AFFIRMED 

It is suggested in the brief of appellant at several 
points that the verdict of the jury in finding Ca- 
trino not guilty as to Count One and guilty as to 
Count Two was arrived at by compromise. On that 
question the Supreme Court of the United States in 
the case of Dunn v. United States, 284, U. S. 390, 
held that consistency in the verdict is not neces- 


sary. We quote as follows from the opinion: 


“The defendant savs that the evidence did 
not warrant a conviction; and that the verdict 
on the second and third counts is inconsistent 
with that upon the first, and that for this rea- 
son also he is entitled to be discharged. The 
evidence was the same for all the counts.”’ 


* * * 

‘“Consisteney in the verdict is not necessary. 
Each count in an indictment is regarded as if 
it was a separate indictment. Latham y. The 
Queen, 5 Best & Smith 635, 642, 648. Selves- 
for vy. United States, 170 U. S2 2623 t separate 
indictments had heen presented against the de- 
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fendant for possession and for maintenance of 
a nuisance, and had been separately tried, the 
same evidence being offered in support of each, 
an acquittal on one could not be pleaded as res 
judicata of the other. Where the offenses are 
separately charged in the counts of a single 
indictment the same rule must hold. As was 
said mm Steckler v. United States, 7 F. (2d) 59, 
60: 

"The most that can be said in such eases is 
that the verdict shows that either in the ae- 
quittal or the conviction the jury did not speak 
their real conclusions, but that does not show 
that they were not convinced of the defendant's 
eult. We interpret the acquittal as no more 
than their assumption of a power which thev 
had no right to exercise, but to which they were 
disposed through lenity.’ 

Compare Horning vy. District of Columbia, 
wot US. doo: 

That the verdiet may have been the result 
of compromise, or of a mistake on the part of 
the jury, is possible. But verdicts cannot be 
upset by speculation or inquiry into such mat- 
ters. a2 5. Oi 1S) (Ome 70. 


That case is apparently the leading case on this 
question. 
We respectfully submit that the judgment should 
be affirmed. 
Respectfully subinitted, 
JOHN B. TANSIL, 
United States Attorney. 
HARLOW PEASE, 
Assistant U. 8. Attomey. 
EMMETT C. ANGLAND, 
Assistant UY. SotAtiorie. 


